SERVED: May 13, 1999
NTSB Order No. EA-4764

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 11th day of My, 1999

)
JANE F. GARVEY, )
Adm ni strat or, )
Federal Aviation Adm nistration, )
)
Conpl ai nant, )

) Docket SE-15088
V. )
)
ONEN CARL BELL, )
)
Respondent . )
)
)

CPI Nl ON AND ORDER

Respondent has appeal ed the oral initial decision and order
i ssued by Adm nistrative Law Judge WIliam A. Pope, |1, on June
10, 1998, at the conclusion of an evidentiary hearing.® 1In that
decision, the |law judge affirnmed the Adm nistrator's anended
order, revoking all of respondent's airman certificates, and his
medi cal certificate, as a result of his false and fraudul ent

applications for nedical certificates, in violation of Federal

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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Avi ation Regul ati ons (FAR) sections 61.5(c), 61.53, and 67.20, 14
CFR Parts 61, 67, and 91.2 Respondent has rai sed several

% none of which

procedural and substantive issues in this appeal,
have nerit.* For the reasons that follow, his appeal is denied.

Respondent is a retired physician. On July 19, 1996, he
took off from Taxiway Sierra at Nashville International Airport,
when his ATC cl earance was to take off from Runway 20 Center.
There is evidence that other pilots had taken off fromthis
particul ar taxiway instead of Runway 20 Center, on at |east five
occasions. The Airport Authority had apparently pl aced
barricades along the taxiway so that it would not be m staken for
the runway, but the barricades had been renoved a week before
this incident. The taxiway had by then been marked, signs had
been posted, and a pil ot warning had been recorded on ATIS.

The Adm nistrator presented the testinony of the ground

controller, the local controller, and the supervisory controller

’Respondent was al so found in violation of FAR sections
91.130(a), 91.129(i), and 91.13(a), as a result of his m staken
takeoff froma taxiway, instead of the runway from which he had
been cleared by air traffic control (ATC).

The Administrator has filed a brief in reply, urging the
Board to affirmthe initial decision and order.

“The Administrator anmended the conpl ai nt sixteen days before
the hearing. The original order revoked any and all "pilot"
certificates held by respondent. The anended order specifically
revoked his comrercial certificate, his special issuance second-
cl ass nedical certificate issued in March 1998, his nechanic
certificate with airframe and powerplant ratings and i nspection
aut hori zations, and his ground instructor certificate, under the
authority of FAR section 67.20. No additional allegations of
fact or FAR violations were nmade in the anended order, and we
perceive no prejudice to respondent because of the anendnent.
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who were on duty at the tinme of the incident. All testified that
t hey had visual contact with respondent's aircraft fromthe
Tower, and that their attenpts to contact respondent before
takeoff failed. Respondent clains that he took off fromthe
runway, not the taxiway. Hi s passenger, respondent's enpl oyee,
corroborates this claim Respondent further testified that if he
did take off fromthe taxiway, his m stake was inadvertent. He
clainms that he was experiencing trouble with his radio and that
he did not hear the controllers' warnings.

As a result of an FAA investigation into this alleged
operational violation, it was discovered that the nedical
certificate held by respondent appeared to be invalid.
Respondent's airman nedical file reveals that on April 1, 1991,
he applied for a first-class airman medical certificate.®> In
answer to the question, have you ever had any "heart trouble,"
respondent marked the box "yes" with an asterisk, and then
reported in the remarks section that he had a possible thronbosis
on January 4, 1991. He also reported on the application that on
that sanme date, he was treated for "chest pain" by Peter Kaplan

MD. Respondent's Aviation Medical Exam ner (AME) deferred the

®Respondent's airman nedical file was sponsored into
evidence by Dr. David MIlett, Regional Flight Surgeon, FAA
Southern Region. Dr. MIllett was offered as an expert in nedical
certification issues. Respondent clains the |aw judge
erroneously considered "expert" testinony fromDr. MIlett on
cardi ovascul ar issues. W disagree. As a physician and a
Regi onal Flight Surgeon, Dr. MIllett was qualified to testify
generally on the neaning of terns such as nyocardial infarction
and coronary artery disease, and to explain to the | aw judge why
t hese conditions are disqualifying under the regul ations.
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application to the Federal Air Surgeon's Aeronedica
Certification Division, in accordance with the FAR

Respondent pursued the matter, and provided all the
pertinent hospital records requested of him by the Aeronedical
Certification Division. These records show that on January 4,
1991, respondent suffered a myocardial infarction [heart attack]
and was admtted to a hospital. On January 10, 1991, respondent
was di scharged fromthe hospital with the foll ow ng di scharge
di agnoses: (1) Acute inferior myocardial infarction aborted with
successful thronbolytic therapy; (2) Atherosclerotic coronary
vascul ar di sease; and (3) Hyperlipi dem a.

On April 30, 1991, respondent was advi sed by the FAA that
because of his history of nyocardial infarction, he could only be
consi dered for a special issuance medical certificate.?® He was
further advised that he could not be considered until six nonths
after the event, and only after he submtted to further cardiac
eval uation. Respondent submtted to another cardiac eval uation.
On Cctober 3, 1991, his application was deni ed, apparently
because of unresol ved questions concerning his cardi ac status
that were expressed by a nedi cal panel convened by the Federal
Air Surgeon. Respondent was advised that should he wish to
pursue further consideration, he would have to submt to invasive
testing (coronary catheterization) and a thalliumstress test.

Respondent again conplied, and his application was re-eval uated.

®The Federal Air Surgeon has the discretion to issue
restricted nmedical certificates to airnmen with disqualifying
condi tions under FAR section 67.401 (then section 67.19).



5
Respondent's cardi ac catheterization results showed no heart
damage and only "[mild 3 vessel coronary disease.” On March 23,
1992, he was issued a restricted nedical certificate that was
valid until October 31, 1992.

At the tinme of the issuance of the restricted nedical
certificate, respondent was instructed, in witing, that his
continued certification was dependent on the results of another
cardiac evaluation and thalliumstress test on or about Cctober
1, 1992, and again, at six-nmonth intervals. He was also told
that with future foll owps, the AME coul d not issue a
certificate, but should instead submt all reports to the
Aeronedi cal Certification Division for action. Respondent was
rem nded to report any adverse changes in his nedical condition
to the FAA. Hi s special issuance nedical certificate was renewed
on Novenber 4, 1992, and it remained valid until April 30, 1993.
The |l etter acconpanying the Novenber 1992 special issuance
certificate reiterated the need for cardiac exans and thallium
stress tests at six-nonth intervals, and it again rem nded
respondent that an AVE could not issue a certificate directly to
hi m

On Novenber 21, 1994, respondent applied for and obtai ned an
unrestricted second-class airman certificate froman AME. H's
application reveals that in response to the question, have you

ever had "Heart or vascul ar troubl e?" he replied, "no." On the
question asking for disclosure of visits to health professionals

within the last three years, respondent divulged only his October



1992, flight physical.

On March 13, 1995, the Aeronedical Certification D vision
wrote to respondent, and asked that he return the certificate.
The certified letter was returned to the FAA, unclained. On July
5, 1995, another letter was sent. This letter was nore strongly
wor ded, advi sing respondent that his nedical certificate was not
valid, that he was required to pursue certification through the
speci al i1issuance process because of his history of myocardi al
infarction, and it again asked for return of the certificate.
This letter was al so returned unclai med. On August 14, 1995, a
simlar letter was sent and admttedly received by respondent.
When he once again failed to return his certificate, the
Adm ni strator issued an Enmergency Order of Revocation.
Respondent did not appeal the revocation of his nedical
certificate to the NTSB, as instructed in the Admnnistrator's
order. Instead, he responded to the allegations in a letter
addressed to FAA counsel, and returned the nedical certificate
with the letter. Wen he did not hear back, he testified, he
assuned the case was cl osed.

On March 19, 1996, respondent underwent quadrupl e bypass
surgery. Respondent did not report the surgery to the FAA until
he applied for a third-class nedical certificate, on October 9,
1996, follow ng the operational incident now before us in this
proceeding. On the Cctober 1996, application, respondent
answered "no" to the question, "Has your FAA airman nedi cal

certificate ever been deni ed, suspended, or revoked?" Respondent
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wrote next to his answer that he had voluntarily surrendered his
medi cal certificate after the bypass surgery.

Respondent's defense to the allegations is that he did not
lie about his nedical condition, because he did not believe that
he had suffered a nyocardial infarction. Respondent testified
that he relied on his cardiol ogist, who, he clainms, led himto
bel i eve that he did not have "heart trouble" because the
myocardi al infarction had been aborted by pronpt nedi cal
treatnment; that his cardiologist had told himthere had been no
damage to the heart nuscle; and, because, no restrictions on his
activities had been inposed on himby his cardiologist after the
1991 event and after his bypass surgery.’ Respondent also clains
that he did not believe that tests ordered by the FAA were
reportable "visits to health professionals,” even though they
occurred within three years of the application.® Finally,
respondent testified that he did not know that his 1994 nedi cal
certificate had been revoked.

Respondent's cardi ol ogist, Dr. Peter Kaplan, testified that

while he did tell respondent that the blood clot that caused his

'Respondent also testified that he did not know that he had
to imedi ately report his bypass surgery to the FAA. (TR-283).

8Respondent offered a deposition of his cardiologist to
support his clains, but the |law judge woul d not admt it over
opposi ng counsel's objection, because respondent made no show ng
of unavailability. This ruling was consistent with the Federal
Rul es of Evidence. The deposition testinony contained nore than
the witness' statenent for purposes of nedical diagnosis or
treatnent; it was relevant to the issue of respondent's actual
knowl edge. In any event, since Dr. Kaplan ultimtely testified
before the law judge, we find the issue noot.
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myocardi al infarction had been di ssol ved before any damage was
done to his heart, and that in his opinion respondent had no
restrictions and could fly with passengers, he never told
respondent that he had not had a myocardial infarction.
Moreover, Dr. Kaplan testified, they discussed respondent's
coronary disease in 1991, and he was confident that respondent
woul d recogni ze the warning signs if his disease progressed,
which in fact it did in 1996, requiring bypass surgery. In Dr.
Kapl an's view, respondent is qualified to hold an airman nedi cal
certificate because one out of five people do not find out they
have coronary artery disease until they suddenly die fromthe
di sease, while respondent knows the warning signs.® Wen asked
on cross-exam nation whet her respondent coul d reasonably believe
that his negative answer to the question, "Have you ever had
heart or vascul ar problens?" was correct, Dr. Kaplan testified
that there was no way that respondent could have m sinterpreted
t he question. Respondent certainly knew that he had heart
trouble, Dr. Kaplan testified, and, arteriosclerosis is a
"vascul ar problem" (TR 350-351).

The | aw judge ruled that the Adm nistrator had established
all of the factual allegations by a preponderance of the
evidence. In explaining his findings, he stated:

Havi ng had the opportunity to observe respondent's deneanor

as a witness, and taking into consideration that he is a

physi cian hinself, and was thoroughly famliar with the
di agnosi s of myocardial infarction, |I find that he had

°The issue of whether respondent is nmedically qualified to
hold a restricted or unrestricted airman nedical certificate is
not before the Board.
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actual know edge that he had a history of heart trouble, and
| find his testinony that he thought that because there was
no residual damage to his heart, that he could truthfully
answer no to a question as to whether he had a history of
heart trouble, to be disingenuous, spurious, false on its
face and totally unbelievable. (Initial Decision at 408).

I n upholding the Adm nistrator's revocation order in its
entirety, the |aw judge further found:

In this case in view of the respondent's persistent pattern
of evasion, obfuscation, and willingness to resort to nmaking
fraudul ent and intentionally false statenments in order to
obtain medical certificates, | amconpelled in line with the
Board precedent to find that he |acks the care, judgnent and
responsibility required of the hol der of any airman or

medi cal certificate. He has shown no hesitancy to sacrifice
trut hful ness to expedi ency, and he has denonstrated the

poor est conpliance disposition. He is sinply an untruthful

i ndi vi dual who cannot be depended upon to answer any
guestion or make any certification truthfully if it is
contrary to his personal interests. Accordingly, |I find
that he | acks the care, judgnent and responsibility required
of the holder of any airman certificate and | further find
that the appropriate sanction under Board precedent in a
case such as this is to affirmrevocation of all of his

ai rman and nedi cal certificates. (Initial Decision at 416).

Respondent argues in this appeal that the evidence does not
support the law judge's findings of fact, and he clainms that
t hese findings show bias. W strongly disagree. W have
reviewed the entire record, and there is anpl e evidence
supporting the |law judge's findings, which we adopt as our own.
Nor is there any evidence of bias in the record. The |aw judge
sinply refused to accept respondent's inherently incredible
testi nony.

In order to find in respondent's favor, we would have to
bel i eve that respondent, a nedical doctor, businessman, and
pil ot of many years, had absolutely no understanding of his

medi cal condition, or of the very specific procedures under
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whi ch the Adm nistrator issued hima restricted special issuance
medi cal certificate. W would have to believe that respondent
coul d not conprehend the instructions that required himto
submt to cardiac eval uations every six nonths for continued
speci al issuance certification. Finally, we wuld have to
bel i eve that respondent did not understand that issuance of
future special issuance nedical certificates could only be nade
by the Aeronedical Certification Division. W are, as was the
| aw judge, unwilling to do so.

Board precedent stresses the need for accuracy and
truthfulness in an airman's entries in | ogbooks, responses to
applications for airman certificates, and preparation of other
types of records. And, in order to insure the reliability of
such records, the penalty for falsification is substantial.
Those who are willing to make fal se statenents in order to
deceive the Adm nistrator |ack the care, judgnent, and
responsibility to hold any airman certificate. W agree with
the |l aw judge and the Adm nistrator that the sanction of
revocation of any airman certificates held by respondent is

appropriate in this case. '

®Respondent' s argunent regarding the sanction assessed for
hi s operational violation is msplaced. That sanction was
subsuned by the sanction for fraud.
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ACCORDI NGLY, I T IS ORDERED THAT:

1. Respondent’ s appeal is deni ed,;

2. The law judge's initial decision and order are
affirmed; and

3. The revocation of any airman certificates and nedi cal
certificates held by respondent shall begin 30 days after the
service date indicated on this opinion and order.
HALL, Chairman, FRANCIS, Vice Chairman, HAVMMERSCHM DT, GOGLI A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.

“For the purpose of this order, respondent nust physically
surrender his certificates to a representative of the Federal
Avi ation Adm ni stration pursuant to FAR 8§ 61. 19(f).



